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September 8, 2025 

 
 
VIA EMAIL 
Karen J. Carnevale, RMC, Municipal Clerk 
Township of West Orange 
66 Main Street 
West Orange, NJ 07052 
 

Re: September 8, 2025 Council Meeting, Agenda Item No. 9 
Application for Preliminary and Final Site Plan Approval  
West Essex Highlands, Inc. 

  Township of West Orange; Block 179, Lot 32 (the “Subject Property”) 
  Planning Board Application No. PB 24-01 (the “Application”) 
 
Dear Madam Clerk: 
 
 As the Township of West Orange (“West Orange” or the “Township”) is aware, I represent 

West Essex Highlands, Inc. (“WEHI”), the applicant in connection with the above-referenced land 

use Application for which public hearings have taken place before the West Orange Planning 

Board (the “Planning Board”) since July 30, 2024. As set forth in more detail below, the Subject 

Property is located in the IH-1 (Inclusionary Housing) Zoning District, the Ordinance for which 

was adopted by West Orange pursuant to a Court-ordered obligation and pursuant to settlement 

agreements between the Township and WEHI, and between the Township and Fair Share Housing 

Center (“FSHC”). It has come to WEHI’s attention that the Township Council plans to discuss at 

tonight’s public meeting the following agenda item: 
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An Ordinance Amending and Supplementing Ordinance 25-19 IH-
1 (INCLUSIONARY HOUSING) DISTRICT by Eliminating the 
Exemption of Environmental Regulations of the West Orange Land 
Use Regulations Ordinance.  
 

Please be advised that West Orange is expressly prohibited from modifying the IH-1 Zoning 

Ordinance without WEHI’s consent, pursuant to the parties’ Court-approved April 2020 

Settlement of Litigation Agreement (the “Settlement Agreement”). Additionally, as the Township 

is aware, it has an affirmative duty to cooperate with WEHI in good faith regarding the approval 

of the Application and the development of the Subject Property pursuant to the Settlement 

Agreement. Accordingly, it is shocking that the Township Council would even consider discussing 

the amendment of the IH-1 Zoning Ordinance without first reaching out to WEHI to raise any 

purported concerns. The Council’s failure to do so is yet another example of West Orange refusing 

to take its settlement obligations seriously by prioritizing political motivations over the 

Township’s legal obligations. 

 As the Township is well aware, in July 2015, West Orange filed a Complaint in In the 

Matter of the Application of the Township of West Orange, Superior Court of New Jersey, Law 

Division, Essex County, Docket No. ESX-4697-15 (the “Declaratory Judgment Litigation”), 

pursuant to which the Township sought to voluntarily comply with its Constitutional obligation to 

provide its fair share of affordable housing for the period ending in July 2025 (the “Third Round”). 

In opting to settle the Declaratory Judgment Litigation, West Orange entered into a settlement 

agreement with FSHC, which relied upon the Subject Property as a significant Third Round 

compliance mechanism. The Township also entered into the Settlement Agreement with WEHI. 

The settlement of the Declaratory Judgment Litigation resulted from extensive mediation 

sessions with the Court-appointed Special Adjudicator (formerly Special Master). During the 
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mediation, the Township was represented by the Township Engineer, its consulting engineers from 

CME Associates (including a traffic engineer), the Township Planner, a specially retained 

affordable housing planner, the Township Attorney, and two Council members, including the 

current Council President. 

 As set forth in the Settlement Agreement, West Orange and WEHI “shall exercise good 

faith, cooperate and assist each other in fulfilling the intent and purpose of this Agreement, 

including, but not limited to, the approval of this Agreement by the Superior Court, the site plan 

and/or subdivision approval for the Subject Property and the defense of any challenge with 

regard to any of the foregoing by any party or entity.” (Settlement Agreement, ¶ 5.1) (emphasis 

added). In furtherance of the Township’s obligations of the Settlement Agreement and the FSHC 

settlement agreement, both of which were approved by the Court, West Orange unanimously 

adopted the IH-1 Zoning Ordinance on October 20, 2020 and amended the Master Plan to include 

the Subject Property as an affordable housing compliance mechanism. Voting in favor of the IH-I 

Zoning Ordinance (Ordinance No. 2614-20) were two Council members who are on the Council 

today, including the Council member who intimately participated in the mediation of the 

Declaratory Judgment Litigation. 

It is clear that the Council has completely failed to “exercise good faith, cooperate and 

assist” WEHI in connection with the Application and the development of the Subject Property 

consistent with the court-approved Settlement Agreement, zoning ordinance, and Master Plan. 

Tonight’s agenda item is yet another example of West Orange’s failure to abide by its settlement 

obligations. At this juncture, the Council’s involvement seeks to improperly influence the Planning 

Board during the pending Application and to improperly encourage a “not in my backyard” 
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objector group searching for a sympathetic ear, in blatant violation of West Orange’s settlement 

obligations. 

 WEHI has consistently worked in good faith with the Township, its professionals, and the 

Planning Board in advancing the Application towards an approval. The time has come for the 

Township to do the same. It is not WEHI’s intention to seek judicial relief, but will not hesitate in 

filing a request for injunctive relief should the Township Council take any formal action regarding 

the rezoning of the Subject Property in violation of the Settlement Agreement. 

 Please be guided accordingly. 
 

Very truly yours, 
 

/s/ Bryan D. Plocker    
BRYAN D. PLOCKER, Esq. 
BPlocker@huttshim.com 

 
 
cc: Richard D. Trenk, Esq. (via email) 

Diana P. McGovern, Esq. (via email) 
 


